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ASSESSMENT REPORT – SECTION 96 MODIFICATION 
Environmental Planning & Assessment Act 1979 

 

 

SUMMARY 
 

Application details 
 
DA No:  DA/484/2013/A    
 
Assessment officer:  Kate Lafferty  
 
Property: 78-100 Church Street Parramatta  
 Lot 100 DP 792374, Lot 504 DP 701136 
 
Proposal: Section 96(2) application to modify the 

approved 39 storey mixed use 
development containing ground floor 
commercial/retail tenancies and 364 
units over 4 levels of basement car 
parking 

 
Date of receipt: 30 September 2015  
 
Applicant:  Think Planners 
 
Owner:   Eco World Sydney Development Pty Ltd 
 
Submissions received: Not applicable     
 
Is the property owned by a Council  
employee or Councillor:  No      
 
Council application:  No  
 
Issues:  The application is not substantially the 

same development and therefore cannot 
be approved as a Section 96 application 

 
Recommendation: Refusal   
 

Legislative requirements 
  
Zoning: Mixed Use B4   
 
Permissible under: Parramatta City Centre LEP 2007 
  



JRPP (Sydney West Region) Business Paper – Item 1 – 9 December 2015 – JRPP Ref 2015SYW197            P 2 

 

Relevant legislation/policies: SEPP65, SEPP55 (Remediation of 
Land), SEPP (Infrastructure), SEPP 
(Urban Renewal), SEPP (Basix), 
Parramatta LEP2007, Parramatta DCP 
2011, Parramatta Section 94A 
Contributions Plan 

 
Variations: N/A   
 
Integrated development: No 
 
Crown development:  No 
 
Designated development:  No  

 
The site 
 
Site Area:  4,778m² 
 
Easements/rights of way: There are rights of carriageway at the 

rear of the site. This matter was 
considered in detail in the original 
application.  

 
Heritage item: No  
 
In the vicinity of a heritage item: Yes  

- 47 Campbell Street 
- 39 Campbell Street (State item) 
- 21 Wentworth Street  
- 140 Church Street 

 
Site History: See “Background” section of the report  
 
 

Application history   
 
30 September 2015 DA lodged  
 
14 October 2015  JRPP Briefing Meeting  
 
 

SECTION 96 ASSESSMENT 
 

SITE & SURROUNDS 
 
The site is an irregular shaped land parcel located on the north eastern corner of the 
intersection of Church Street and Parkes Street, Parramatta. The site has a 110m 
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frontage to Church Street and 55m frontage to Parkes Street. The site also has 
frontage to Council owned land, known as Anderson Lane at the rear of the site. This 
Council owned land contains a public carpark with a vehicular exit adjoining the 
subject site.  The land slopes from the north to south with a fall of approximately 2m.  
 
Site Area:  4,778m² 
 
The site is located on the southern edge of the Parramatta City Centre and is in 
close proximity to the Westfield Shopping Precinct, Parramatta Train Station and Bus 
Interchange. A mix of residential, retail and commercial premises surround the 
subject site. The broad locality is undergoing a significant transformation towards 
higher density mixed uses and residential development. Currently two x 2 storey 
older style commercial/retail buildings are located within the subject site.  
 
The site is predominantly vacant with the exception of a display and sales suite for 
the redevelopment, located on the ground floor of part of the building at 100 Church 
Street.  
 
The aerial photo below shows the subject site and its relationship to adjoining 
properties. 
  

 
Aerial Location Map (subject site is coloured red) 
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View of subject site (view towards NE corner of Church Street & Parkes Street) 

 

BACKGROUND 
 
DA/484/2014 for the consolidation of lots, demolition and construction of a 39 storey 
mixed use development containing ground floor commercial/retail tenancies and 364 
units over 4 levels of basement car parking was approved (via a deferred 
commencement consent) by the Sydney West JRPP on 13 May 2015.  
 
The details of the approved application are as follows:  
 

- Construction of a 5 storey podium level containing commercial/retail on the 
ground floor with residential units and communal open space above 

- Construction of a 34 storey residential tower above the podium  
- 4 levels of basement parking containing 427 car spaces accessed from the 

right of carriageway located at the eastern side of the property.  
- The proposed mixed use development includes a total of 1,242m² of retail 

space and 364 residential units.  
 
Original cost of works = $116,563,354 
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PROPOSED MODIFICATIONS   
 
The application seeks to amend the approved mixed use development.  
 
The application includes the following modifications:  
 
- Substantial modification to the floor configuration from the basement to the 

tower rooftop 
- The vehicular access has been changed from a separated dual access point to 

a single access point 
- A drop off/pick up zone added within Church Street and Parkes Street 
- The ground floor has been changed from service delivery/garbage areas to an 

open forecourt. The back of house operations have been relocated to the 
basement 

- The ground floor has been reconfigured with alterations to the shops and the 
arcade  

- The number of lobbies have been reduced  
- An additional level has been added to the podium and deleted from the tower  

(it is now a 5 storey podium with 32 storey tower)  
- The number of units has increased by 33 units and the unit mix has been 

altered  
- The floor space has been increased from 6.55:1 to 6.56:1 
- The separation distances (particularly adjoining the northern boundary) have 

been substantially reduced from 11m to 5.7m 
- The façade length of the tower along the Church Street frontage has been 

increased  
- Street alignments have been altered  
- The tower floor plate has been increased in size 
- All units have been redesigned and reconfigured and many dual aspect 

apartments are now within single loaded corridors  
- Areas of communal open space have been modified and reconfigured and a 

communal area has been added to the rooftop    
- Car parking has been reduced despite the increase in dwellings proposed. All 

retail parking has been deleted and accessible parking has been significantly 
reduced.   

- The external façade design is substantially altered from the original – both in 
built appearance and in materials used. The streetscape appearance is 
completely different.  

 
 
A new cost of works has not been submitted with the Section 96 application.  
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    Approved Development          Section 96 Application  
 

 
SYDNEY WEST JOINT REGIONAL PLANNING PANEL  
 
The development is to be determined by the Sydney West Joint Regional Planning 
Panel (JRPP) as the cost of the original development exceeds $20 million and the 
application has been lodged as a Section 96(2) application. Pursuant to Clause 21 of 
State Environmental Planning Policy (State and Regional Development) 2011, the 
Sydney West JRPP is the determining authority.  
 
The application was considered at the JRPP Briefing Meeting on 14 October 2015. 
At this meeting the JRPP concurred with council officers that the subject modification 
was not substantially the same development as originally approved. 
 

PERMISSIBILITY 
 
The site is zoned Mixed Use B4 under the provisions of Parramatta LEP 2007. The 
proposed development is defined as follows:  
 
“mixed use development means a building or place comprising 2 or more different 
land uses”  
 
The proposal satisfies the definition of a “mixed use development” and is permissible 
under the B4 Mixed Use zoning applying to the land.  
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REFERRALS 
 
No referrals were undertaken on this application. Given that Council officers are of 
the opinion that this is not a Section 96 application, no referrals were required to be 
carried out.  
 

PUBLIC CONSULTATION 
 
No public consultation was undertaken on this application. Given that Council 
officers are of the opinion that this is not a Section 96 application, notification was 
not required to be carried out. 
 

SECTION 96 MATTERS OF CONSIDERATION 
 
Has the consent lapsed?  No – the deferred commencement consent will 

lapse on 26 May 2017 if the consent does not 
become operational before that time.  

 

Section 96(2) Modification  
 
Substantially the same development 
 
In order to determine whether the application is substantially the same development, 
the consent authority must comparatively consider the development as currently 
approved, and the development as proposed to be modified. This comparative 
analysis is indicated below utilising both factual and merit based assessment.  
 
Quantitative Comparison (numerical differences)  
 
The quantitative comparison has been provided in detail by the applicant within the 
Statement of Environmental Effects submitted with the application. This is at 
Attachment 1 of this report.  
 
Some of these feature comparisons are listed below:  
 

Feature  Approved Development Proposed Development 

Total GFA  31,290m² 31,348.50m² (TBC) 

FSR  6.55:1 6.56:1 

Retail/Commercial FS 1242m² 1309m² 

Rooftop facilities  Nil  212m² 

Number of units  364 397  

Building height  125m 126m  

SW Corner height of 
podium  

22.2m 25.2m  

Adaptable Units  36  41  

Car parking  427 spaces 400 spaces 

Accessible car parking 40 spaces  4 spaces  

Double loaded corridors  5-9 units  3-14 units  
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Number of lifts  9 6 

Building Separation  11m from balconies to 
northern property  

5.7m from balconies to 
northern property  

 
As can be seen from the table listed above and within Attachment 1, there are 
numerous quantitative changes throughout the entire development.  
 
Qualitative Comparison (non-numerical factors)  
 
- Consideration of the proposed development by the Design Jury reveals that the 

apartments do not currently meet the Apartment Design Guide in regards to 
sun access, natural ventilation or balcony size and the proposed open access 
corridors to apartments will present unresolved wind and air pressure 
differential issues. In this regard, the reconfiguration of the apartments would 
adversely impact upon the amenity of the future occupants of the site. This 
matter is discussed further within the report. 

- The proposal provides for a significantly different streetscape appearance in 
terms of design and materials used 

- The substantial reduction in the northern setback to 104-108 Church Street will 
impact upon the building separation and resultant amenity impacts with the 
future redevelopment of the adjoining site. The non-compliant setbacks may 
impact upon the redevelopment potential of the adjoining site 

- There is a loss of visual amenity to a greater number of units that now face the 
Council car park as the number of units facing this car park have been 
increased 

- The increase in apartments will increase car parking demand and traffic 
generation  

- The increase in apartments will increase the waste generation of the site  
- The vehicular access has been changed from a separated dual access point to 

a single access point. The loss of a separate service entry will increase conflict 
between residential and commercial vehicles.  

- The ground floor services and vehicular access have been deleted and 
replaced with an open forecourt 

- The relocation of the service facilities would impact upon the functionality of the 
vehicular access and car park. Access to the basement by service vehicles has 
not been demonstrated 

- Loading facilities have been deleted which would impact upon the functionality 
of the commercial facilities and traffic/pedestrian hazards on the street 

- The loss of retail car parking impacts upon accessibility for retail occupants and 
users  

- The loss of disabled parking (from 40 spaces to 4 spaces) impacts upon the 
useability of the adaptable units  

- The drop-off pick up zones impacts upon the traffic movements along Church 
Street and Parkes Street  

- The drop-off pick up zones impacts upon the public domain environment and 
pedestrian useability of Church Street and Parkes Street.  
 

As can be seen from the matters listed above, there are numerous qualitative 
changes throughout the entire development.  
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Material and Essential Features  
 
It is considered that the material and essential features of this development relate to 
the visual appearance of the building, design excellence, the building positioning on 
the site, the functionality and amenity of spaces and public domain.  
 
(a)  Visual Appearance  
 
One of the main and most apparent material and essential features of the 
development is the visual appearance of the building. The original building was 
approved with a clearly defined podium and tower. The podium was modulated and 
the detail and separation from the tower provided a human scale for pedestrians. It 
was of a static form which relied on materials and articulation to provide its visual 
appearance. The building contained a defined roof structure.  
 
In contrast, the proposed  modified building does not provide a clear distinction 
between the podium and tower, as the podium morphs into the tower to appear as a 
single structure. The podium lacks fine grain (attention to detail) and human scale at 
street level. It is of a dynamic form with its gymnastic contortion of architectural 
facades. There are no defined roof features.  
 
There are therefore significant differences in the visual appearance of the building 
from the approved design to the proposed modified design.  
 
(b)  Design Excellence  
 
Clause 22B(4)(b) of Parramatta City Centre LEP 2007 reads as follows:  
 
(4)  Consent must not be granted to the following development to which this Plan 

applies unless an architectural design competition, that is consistent with the 
City Centre Development Control Plan has been held in relation to the 
proposed development: 
(b) development in respect of a building that is, or will be, greater than 55m or 

13 storeys (or both) in height … 
 
It is therefore a requirement that the development must undergo an architectural 
design competition. The approved development was the winning entry in a design 
competition, however the proposed modified development was not part of that 
competition. New architects have been engaged (Woods Bagot) to prepare the 
Section 96 application and there have been significant changes to the original 
winning design by Gilsenan Architects. The proposed modification was considered 
by the Design Competition Jury on 5 November. A summary of the key points 
discussed at that meeting are as follows:  
 

 The Jury acknowledged the current s96 design provided a significant 
improvement of the ground floor generally, including arrangements for vehicle 
access.  

 Ultimately however the Jury was of the view that the s96 scheme does not 
demonstrate “design excellence” primarily because of its inability to satisfy 
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various elements of the Apartment Design Guide on matters including 
apartment size, balcony size/depth and cross ventilation. The view was that 
precedence had been given to the external form of the tower building at the 
expense of the planning and “liveability” of the apartments.    

 Other design matters were also noted such as excessive travel distances to 
cores, and more technical issues such as insufficient provision for vertical 
services and questions of structural issues associated with wind loadings. 

 The Jury was of the view that if the applicant wishes to move on from the 
winning scheme, then a new competition is required.  

 
The formal Design Excellence Jury response is at Attachment 2.  
 
The proposed modification therefore does not exhibit design excellence and requires 
a new design competition. Notwithstanding the argument that the design is not 
substantially the same, the consent authority has no power to approve the 
application as it does not comply with Clause 22B(4)(b) of Parramatta City Centre 
LEP 2007.  
 
(c)  Building Positioning on the Site 
 
The approved tower was located above the podium providing setbacks to the 
northern boundary (minimum 13.5m to the building and 11m to the balconies) and to 
the street (minimum 9.5m to the building and 7.5m to the balconies). This enabled 
sufficient setbacks to allow for the suitable redevelopment of the adjoining property 
at 104-108 Church Street and separation of the podium and tower, particularly as 
viewed from the street level.  
 
The proposed modified tower has substantially reduced these setbacks in the 
following manner:  
 
- a setback from the northern boundary of 8.3m to the building and 5.6m to the 

balconies (a reduction of 5.2m to the building and 5.4m to the balconies). This 
reduction in setback will have a substantial impact upon the redevelopment 
potential of the adjoining property at 104-108 Church Street and potentially 
compromise the amenity of future occupants of both sites due to the reduced 
separation distances.  
 

- A setback from Church Street of 5.8m to the building and 2.8m to the balconies 
(a reduction of 3.7m to the building and 4.7m to the balconies). In addition to 
these reduced setbacks, the tower length has increased by 11.2m which results 
in a more substantial structure located closer to the street. This impacts on the 
pedestrian environment and views from the street as the podium and tower are 
less defined with the tower element more dominant. This issue is exacerbated by 
the lack of fine grain contained within the podium façade, as previously 
discussed within this report).  
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(d)  Functionality and Amenity of Spaces 
 
The functionality and amenity of spaces has been substantially modified within the 
proposed development. This is particularly evident in the following:  
 
- The service areas have been relocated to the basement which have the 

potential to impact upon internal traffic and pedestrian movements. The ground 
floor has incorporated a large public forecourt which impacts upon how the 
ground floor will function.  

- The reconfiguration of the units has impacted upon the amenity of the units 
within the development. This has been reviewed and commented on by the 
Design Excellence Jury and discussed further within this report.  

- The communal open space areas have been modified.  
- The previously approved community room has been deleted from the plans.  
 
(e)  Public Domain 
 
The approved development contained public domain areas within the site in the form 
of a through link arcade from Church Street to Anderson Street, and a pedestrian link 
from Parkes Street to Anderson Lane. Public domain improvements were also 
provided for in the upgrading of Council owned public spaces within Church Street, 
Parkes Street and Anderson Lane.  
 
The proposed modified development contains a greater public domain area on the 
ground floor as the service areas have now been relocated to within the basement 
(with the exception of loading facilities). This in itself is a substantial change to the 
design as it completely alters the use and function of a primary area within the 
development.  
 
The proposed modified development also incorporates new drop off facilities in 
Church Street and Parkes Street. These drop off facilities impact upon the traffic 
flows and on the pedestrian environment, by reducing the opportunity for improved 
public pedestrian in terms of footpaths widths and tree planting.   
 
All of the above essential and material features have been modified from the original 
approved development.  
 
Conclusion 
  
Given the above, it is considered that the cumulative quantitative and qualitative 
changes to elements of the proposed development 'radically transform' the approved 
development and the proposal is not 'essentially or materially the same’ as the 
approved development. This is particularly evident in the fact that the Design 
Competition Jury report that the proposal does not achieve design excellence and 
that a new design competition is to be held. In this regard, the proposed 
development to be modified is not considered to be substantially the same 
development as to that which the original development consent relates.  
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Consultation with Minister, public authority or approval body 
Not applicable. Consultation has not been carried out with the Minister, public 
authority or approval body (within the meaning of Division 5) in respect of a condition 
imposed as a requirement of a concurrence to the consent or in accordance with the 
general terms of an approval proposed to be granted by the approval body.  
 
Notification & Submissions  
The application was not notified. In accordance with the provisions of Section 
96(2)(c) of the Act, the notification of the application is only required if the consent 
authority grants the modification of the application. As the application is being 
recommended for refusal, notification is not warranted in this instance.     
 
Threatened Species  
The modification does not relate to development consent referred to in section 79B 
(3), or in respect of which a biobanking statement has been issued under Part 7A of 
the Threatened Species Conservation Act 1995.  
 
Section 79C Assessment  
The proposed modifications have been briefly assessed in accordance with the 
relevant matters for consideration under Section 79C of the EP&A Act, 1979.  
 
In this regard, it is considered that a full merit based assessment was not required 
for the proposed development. This opinion is also reiterated within the legal advice 
provided by the applicant and submitted with the application. The legal advice opines 
that the first test is to determine whether the application is substantially the same as 
a pre-condition to any merit assessment. If the consent authority is of the opinion 
that the application is substantially the same, then it may proceed to consider 
whether the application should be approved on its merits, in consideration of the 
matters referred to in Section 79C of the EPAA.  
 
As Council officers are of the opinion that the application is not substantially the 
same, and the pre-condition of the assessment has not been satisfied, then there is 
no requirement to proceed with a merit based assessment of that application.  
 
Notwithstanding the above, a certain level of merit assessment and consideration of 
environmental impacts has been undertaken to determine whether the application is 
substantially the same development. These matters have been addressed within the 
report.  
 

Conclusion  
 
After consideration of the development against the relevant statutory and policy 
provisions, the proposed modification to the approved mixed use development 
cannot be approved as it is not substantially the same as the original approved 
application, and therefore inconsistent with the provisions set out in Section 96 of the 
Environmental Planning and Assessment Act, 1979. Therefore, it is recommended 
that the application be refused.  
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Recommendation 
 
REFUSAL 
 
That the Sydney West Joint Regional Planning Panel as the consent authority, 
refuse consent to modify Development Application No. DA/484/2014 for the 
modification of an approved mixed use development on land at 76-100 Church 
Street, Parramatta for the following reason: 
 
1.  The proposed development cannot be approved as a Section 96(2) 

application as the proposed development is not “substantially the same” as 
the approved development for the purposes of Section 96 of the EP&A Act. 
This is because:  

 
(a)  the proposed development is not 'essentially or materially the same’ as 

the approved development  
 
(b)  the quantitative changes to the proposed development are significant in 

number and substance - including, the increase in the number of units, 
the redesign of the units, the increased floor plates, car parking, 
alterations to the mix of units and setbacks, are of a substantial nature 

 
(c)  the qualitative changes to the visual appearance of the proposed 

development are substantial. The proposal provides for a significantly 
different streetscape appearance in terms of design and materials used 

 
(d)  the qualitative changes to the proposed development are significant in 

number and substance - including modifications to service locations, loss 
of parking and increased environmental impacts, are of a substantial 
nature 

 
(e)  the proposal has not demonstrated design excellence and has not 

followed an architectural design competition process as required under 
the provisions of Parramatta City Centre LEP 2007   

 
(f)  the essential and material features have been modified from the original 

approved development and result in a development which is not 
substantially the same 

 
(g)  the cumulative quantitative and qualitative changes to elements of the 

proposed development 'radically transform' the approved development. 
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ATTACHMENT 1 
QUANTITATIVE COMPARISON 

(Source: Statement of Environmental Effects prepared by Think Planners) 
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ATTACHMENT 2 
CORRESPONDENCE FROM DESIGN COMPETITION JURY  
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